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Fair Dealing/Fair Use Week 

A couple of years ago the idea of setting aside a week to celebrate fair use was floated among proponents of users’ 

rights in copyright law.  Shortly thereafter, some U.S. campuses led by Harvard University held an inaugural Fair Use 

Week over the last week of February, 2014.  The initiative became an international annual event in 2015 that included 

participation by some Canadian universities under a slightly different name, Fair Dealing Week.  This year the event 

gained momentum in Canada as more institutions, including ours, marked the week in some way.  The U of L Library 

mounted a display on fair dealing and a new Fair Dealing Week page was added to the Copyright website.1 

I mention Fair Dealing/Fair Use Week here for two reasons. First, despite being related concepts, fair use and fair 

dealing are not synonymous: their meaning and scope are defined by different legal systems.  In U.S. copyright law, 

fair use is an open-ended users’ right allowing use of a copyrighted work without permission or fee payment as long 

as the use is shown to be fair according to a prescribed set of four factors.  In Canada, using a copyrighted work is not 

an infringement if it is for one of the eight fair dealing purposes specified in the Copyright Act. But the Act provides no 

direction on how to determine what is fair, which leaves this task to the courts.2 As a Canadian resident, you generally 

don’t need to be concerned with fair use unless your copyrighted works are used in the U.S. or licensed works that 

you use have usage terms governed by U.S. copyright law. 

The second reason is that corporate copyright owners and their agents continue to decry the exercise of fair dealing 

for educational purposes.  For example, in 2015, Canada’s largest literary works collective commissioned 

PricewaterhouseCoopers (PwC) to assess the effect of the educational sector’s 2012 fair dealing guidelines on the 

Canadian educational publishing market.3 Market effect is but one of six fair dealing factors recognized by the 

Supreme Court, and it is notable that the Court said although it is important, market effect “is neither the only factor 

nor the most important factor that a court must consider in deciding if the dealing is fair.”4 

For the scheduled Copyright Act review in 2017, we must ensure Parliament is fully informed about the relevance of 

fair dealing to education, intellectual innovation and creativity within the broader context of Canadian society at large.  

The PwC report alleges “an atmosphere . . . has been created following the introduction of the Guidelines, which 

provides educational users a feeling of impunity in relation to copying.”5 Since unfounded claims, left unchallenged, 

could lead some to assume they are true, it is crucial to demonstrate how fair dealing is actually exercised by 

Canadian educational institutions and to evidence educators’ responsible adherence to copyright-compliant 

practices.  These are some of the critical issues that make Fair Dealing Week in Canada an important annual event. 
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Proposed Postsecondary Tariffs 

Now that the Copyright Board hearing on the Access Copyright (AC) proposed postsecondary tariffs for 2011-2013 

and 2014-2017 has concluded, we await the Board’s decision.  The University of Lethbridge6 is a signatory to one of 

several submissions made by universities7 to the Board shortly after the January 2016 postsecondary tariffs hearing 

came to a close.  In these submissions, the universities seek Board approval to be considered interested parties in 

the postsecondary proceedings despite the withdrawal by Universities Canada (formerly AUCC) as an objector in 

2012. 

A key matter will be the Board’s view on the extent to which postsecondary educational copying likely qualifies as 

fair dealing.  Its February 19, 2016 decision on K-12 tariffs perhaps provides some hints.  While AC proposed FTE 

rates ranging from $9.50 to $15.00 and the provincial Ministers of Education countered with $0.46 and $0.49, the 

Board certified rates of $2.46 and $2.41 per FTE for 2010-2012 and 2013-2015, respectively, for photocopying.  The 

Board explained the new lower rates are due to the Supreme Court’s 2012 ruling involving K-12 copying,8 which led 

the Board to find “that a significant proportion of copying by elementary and secondary schools was fair under the 

fair dealing provisions of the Copyright Act. These copies therefore do not generate remuneration.”9 

As always, if Betsy Greenlees (Copyright & Technical Services Assistant) or I can assist you with sorting out copyright 

matters, please feel free to contact us. 

 

 

Rumi Graham 
University Copyright Advisor 
 
 
 
 
 

 
1 Fair Dealing Week page: http://bit.ly/1WFkMjQ  
2 Some fair dealing purposes require source attribution. For further comparison of fair dealing and fair use see 

http://bit.ly/1WFkMjQ  
3 PwC report: http://bit.ly/1La3kDg  
4 CCH Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13 (para 59): http://bit.ly/1KIrxRd  
5 PwC report, p. 75. 
6 Joint letter to the Copyright Board from eight universities: http://bit.ly/1QEtfFN 
7 Letters to the Copyright Board from other universities: http://bit.ly/21gpgnL  
8 Alberta v. Access Copyright, 2012 SCC 37: http://bit.ly/1VEtPl0  
9 Copyright Board news release: http://bit.ly/1mXM74K 
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